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In re Kmun Yu MA, Beneficiary of visa petition
filed by Philip Yuk Yu Ma, Petitioner

File A72 986 986 - San Franci sco

Deci ded May 28, 1998

U.S. Departnment of Justice
Executive Ofice for Immgrati on Review
Board of |nmmgration Appeals

In considering the opinion of the United States Court of Appeals
for the Ninth Circuit in Young v. Reno, 114 F.3d 879 (9th Cir.
1997), the Board of Immgration Appeals reaffirns its holding in
Matter of Li, 20 I&N Dec. 700 (BIA 1993), that a petitioner who
qualifies as an adopted child under section 101(b)(1)(e) of the
I mmigration and Nationality Act, 8 U S.C. § 1101(b)(1)(e) (1994),
cannot confer inmigration benefits on a natural sibling.

Donald Ungar, Esquire, San Francisco, California, for the
beneficiary

Dawn L. Endres, Assistant District Counsel, for the Inmigration and
Nat ural i zati on Service

Bef ore: Board Panel: SCHM DT, Chairman; HURW TZ and ROSENBERG,
Board Menbers.

SCHM DT, Chai r nan:

In a decision dated Novenmber 3, 1994, a district director revoked
the grant of the petitioner’'s Petition to Classify Status of Alien

Relative for |Issuance of Inmigrant Visa (Form 1-130). The
petitioner has appealed fromthat decision. W have jurisdiction
over this appeal. The appeal will be disnissed.
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. BACKGROUND
The petitioner clains that he and the beneficiary are biol ogica
brothers, i.e., they were born of the sane parents. He states that
an aunt and uncle adopted him It appears that the petitioner

immigrated to the United States through a petition by his adopted
parents and eventually becane a United States citizen. A few nonths
after his naturalization, he filed a petition on behalf of his
bi ol ogi cal brother. Al though the Imrgration and Naturalization
Service initially granted the petition, it was subsequently revoked.
The petitioner first filed an appeal before the Board of |nmgration
Appeals. After filing the appeal, but before it was adjudicated,
the petitioner appealed to the United States District Court for the
Northern District of California.

1. JURI SDI CTI ON

In light of the procedural history here, we address the issue of
jurisdiction at the threshold. Upon notification of the
petitioner’'s filing in district court, we held our adjudication of
the respondent’s appeal to the Board in abeyance.

The district court found, inter alia, that it had jurisdiction over
the petitioner’s conplaint and reached the nerits of the case. M
v. Reno, No. G 95-2777-VRW(N.D. Cal. Nov. 3, 1995), rev’'d, 114 F.3d
128 (9th Cir. 1997). However, the United States Court of Appeals
for the Nnth Crcuit overturned the district court’s jurisdictional
finding, concluding that “[t]he agency action from which Ma sought
relief in the district court was not final, and the district court
was therefore without jurisdiction.” M v. Reno, 114 F.3d 128, 131
(9th Gr. 1997). The district court’s decision as to the nerits was
t hereby rendered moot. Cf. Young v. Reno, 114 F.3d 879, 881 (9th
Cr. 1997) (holding that where a petitioner appealed to the district
court instead of to the Board of Inm gration Appeals, the district
court could properly exercise jurisdiction over the case wi thout
i mposi ng exhaustion requirenents). In accordance with the
jurisdictional holding of the NNnth Grcuit in Ma v. Reno, supra, we
now consi der the case before us and adjudicate the visa petition

[11. 1SSUE

The issue in this case is whether the district director properly
revoked the grant of a visa petition because the relationship
bet ween the petitioner and the beneficiary, who are biological
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si blings, had been severed for immigration purposes by virtue of the
petitioner’s adoption while he was a chil d.

V. VISA PETITI ON GRANT AND REVOCATI ON

We have held that the “[a]pproval of a visa petition is but a
prelimnary step in the visa or adjustment of status application
process.” Matter of Ho, 19 |&N Dec. 582, 589 (BIA 1988). It is
wel|l established that the Attorney General is vested with the
authority to revoke the approval of a visa petition at any time for
what she “deens to be good and sufficient cause.” Section 205 of
the Imrigration and Nationality Act, 8 U S.C. § 1155 (1994); see
also Matter of Li, 20 I1&N Dec. 700 (BI A 1993); Mtter of Ho, supra.

Prior to revoking the petition here, the district director issued
a Notice of Intent to Revoke. The district director juxtaposed two
sections of the Act and Board precedent, recognizing that the Act
does not expressly address the issue presented here, i.e., the
viability of the biological sibling relationship, for inmgration
pur poses, where one of the siblings has been adopted. See sections
101(b)(1)(E), 203(a)(4) of the Act, 8 U S C 88 1101(b)(1)(E),
1153(a) (4)(1994); Matter of Li, supra.

Section 203(a)(4) of the Act states that “[qlualified immgrants
who are the brothers or sisters of citizens of the United States, if
such citizens are at |east 21 years of age, shall be allocated
visas.” Thus, United States citizens who have reached mpjority are
entitled to petition for visa classification for their siblings.
Section 101(b)(1)(E) of the Act states that “no natural parent of
[an] adopted child shall [after the adoption], by virtue of such
parent age, be accorded any right, privilege, or status under this
Act.” Consequently, an adopted child may not confer immgration
benefits upon his or her biological parents. In Matter of Li
supra, we held that a petitioner who qualifies as an adopted child
under section 101(b)(1)(e) of the Act cannot successfully petition
for a natural sibling. Reading these two sections of the statute
together with Board precedent, the district director concluded that
“the petitioner, who nmeets the definition of adopted child according
to immigration laws, cannot confer immgration benefits upon a
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natural sibling, as their comon natural parent no |onger has the
status of parent of the adopted child for inmgration purposes.”!?

The petitioner has relied on Gee v. INS, 875 F. Supp. 666 (N.D. Cal.

1994). However, the district court’s holding, that “Congress
intended to grant a natural sibling of an adopted child a ‘ brother
and sister’ inmgration preference, regardl ess of any intervening

adoption,” was rejected by the Ninth Grcuit. Young v. Reno, supra,
at 885. Instead, the Ninth Circuit, in which this case arises,
approved of Matter of Li, supra, and, based upon such approval
upheld the Service's revocation of a visa petition where the
petitioner was an adopted child and the beneficiary was a natura
sibling. Young v. Reno, supra.

The petitioner also cited Matter of Fujii, 12 |1&N Dec. 495 (D.D
1967), in support of his argunent that for inmmigration purposes, the
natural sibling relationship survives an intervening adoption
However, that decision was di sapproved by the Board in Matter of Li,

supra, at 706. In any case, a district director’s decision is not
bi nding on the Board. Id. at 701 n.2; Matter of Bennett, 19 |&N
Dec. 21, 23 n.2 (BIA 1984); 8 C.F.R 88 3.1(g), 103.3(c) (1997).
Therefore, we wll not follow Mtter of Fujii here, as it

contravenes our analysis in the case at bar

V. CONCLUSI ON

We agree with the district director’s conclusion that an adopted
child cannot confer inmgration benefits on a natural sibling, and
we reaffirmour decision in Matter of Li, supra. Accordingly, we
hold that the petitioner has not nmet his burden of proving that the
beneficiary qualifies as his brother under the Act. Matter of Ho,
supra; Mtter of Cheung, 12 |1&N Dec. 715 (BIA 1968). W further
find that the district director’s revocation of the visa petition in
this case was based on “good and sufficient cause.” Section 205 of
the Act. Therefore, we do not find it necessary to reach the other
i ssues raised by the petitioner on appeal

| nasmuch as we concl ude that the decision of the district director
revoking the visa petition was correct, the appeal wll be
di sni ssed.

! The district director also cited Matter of Kong, 17 I&N Dec. 151
(BIA 1979), in which we held that following termnation of a child' s
adoption, the child could not confer immgration benefits on or
t hrough his or her adoptive parents.
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ORDER:  The appeal is dism ssed.



